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OPINION

This appedl is made pursuant to section 19045" of the Revenue and Taxation Code
from the action of the Franchise Tax Board on the protest of Philip D. Bartz against proposed
assessments of additional personal income tax in the amounts of $1,323.87 and $998.55 for the years
1989 and 1990, respectively.

¥ Unless otherwise specified, all section references hereafter in the body of this opinion are to sections of the
Revenue and Taxation Code asin effect for the yearsin issue.
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Appdlant isaMaryland resident and, for the gpped years, filed California nonresident
personal income tax returns (forms 540NR) with respect to his California-source partnership income.
During the yearsin issue, gppelant was a partner in alaw firm, Morrison & Foerster, which did
businessin Cdiforniaand Maryland, aswell as other states. Appellant reported his Cdifornia-source
income on his Maryland persona income tax return and paid Maryland taxes thereon. The Maryland
tax conssts of two elements - a5 percent Sate income tax and a surcharge equal to between 20 and 50
percent of the state income tax, depending on the location of the taxpayer's resdence. (See Md. Code
Ann., Tax Gen. 88 10-102, 10-103, 10-105, 10-106; [2 Md.] St. Tax Rptr. (CCH) 11 94-777, 94-
778, 94-780, 94-782.)¢ Appellant claimed the Maryland state income tax and surcharge as a credit
for taxes paid to other states on his Caiforniaforms 540NR.

Respondent denied appdlant's claim for credit with respect to the surcharge, asserting
the surcharge is aloca income tax and no credit is available for taxes paid to politica subdivisons of the
date, such as cities or counties. Consequently, notices of proposed assessment (NPAS) were issued
imposing additiond taxes and interest. After protest, respondent affirmed its NPAS, and this gpped
followed.

Every nonresident is subject to Cdifornia persond income tax on his entire taxable
income derived from sources within this state. (Rev. & Tax. Code, § 17041, subd. (b).) However,
under certain conditions, nonresidents are dlowed a credit againgt their California persond income tax
for net income taxes "imposed by and paid to" their Sate of residence on income aso taxable in this
date. (SeeRev. & Tax. Code, 8 18002, subd. (a) and (b); Apped of Harold E., Jr., and Rosemary G.
Donndll, 87-SBE-065, Oct. 6, 1987.) The sole issue to be decided in this apped is whether appellant
isentitled to claim such a credit for payment of the Maryland surcharge.

Appellant assumes there is no dispute that the Maryland surcharge is "paid” to the date

Z Provision was first made for theimposition of alocal income tax by the several counties and the City of Baltimore,
to be collected by the Comptroller of the Treasury, by Chapter 142, § 6 of the Laws of 1967. Asamended, the
provision [appeared] in section 283. Code (1957, 1969 Repl. VVol., 1973 Cum. Supp.) Art. 81, § 283 (a) providesin part:

"The county council or board of county commissioners of any county and the mayor and city
council of Baltimore, by ordinance or resolution enacted pursuant to their ordinary and regular
legislative procedure, shall adopt, by reference, alocal income tax imposed upon the residents of
any county or Baltimore City as a percentage of the liability of such resident for State income tax.
Any ordinance or resol ution so enacted shall impose arate of tax for any current calendar year and
may provide that such tax rate shall continuein effect for each succeeding calendar year, unless
and until such tax rate is changed or modified by a subsequent ordinance or resolution. Any
income tax so adopted shall not be less than twenty (20) percent nor more than fifty (50) percent of
the Stateincometax liability of such resident, and any such tax imposed, and any increase or
decrease in any tax so imposed, shall be in increments of five (5) percent.”

Stern v. Comptroller of the Treasury, 271 Md. 310, 311-312 [316 A.2d 240] (1974).
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becauseit is collected ather through withholdings from appelant or through payments made in
connection with the filing of the annud Maryland tax return.  Insteed, appdlant arguesthe disputeis
centered on whether the surcharge isimposed by the sate. He bdievesit is so imposed because article
14 of the Maryland congtitution does not authorize counties to impose any tax, and the surcharge is
imposed by the Maryland legidature and is administered by the Maryland Comptroller's office.
Appelant avers the counties of Maryland have no discretion as to whether to impose the surcharge (see
Sternv. Compitroller of the Treasury, 271 Md. 310 [316 A.2d 240] (1974)) and submits aletter from
the director of the Income Tax Divison of the Maryland Comptroller of the Treasury ("Comptroller™)
gtating the surcharge isimposed by the State of Maryland. Appellant also asserts the respondent is
attempting to rewrite section 18002 by disallowing the credit for taxes imposed by the state but "used
by" alocd government.?” In spite of the Comptroller's letter, we beieve appdlant iswrong in dl

respects.

Deductions and credits are a matter of legidative grace and are dlowable only where
the conditions established by the legidature have been satisfied. (See New Colonid Ice Co. v.
Helvering, 292 U.S. 435 [78 L.Ed. 1348] (1934); Appedl of Frederick A. Sebring, Cal. St. Bd. of
Equd., Dec. 9, 1980.) Statutory provisionsfor tax credits must be narrowly and strictly construed
againg the taxpayer. (William Lyon Company v. Franchise Tax Board, 4 Cal.App.4th 267 [5
Cal.Rptr.2d 680] (1992); Miller v. McColgan, 17 Cal.2d 432, 442 [110 P.2d 419] (1941).) Inthis
ingance, appellant has failed to establish the Maryland surcharge is ether "imposed by" or "paid to" the
dae. Thelegidaive higtory of the surcharge and the language of the Satute itsdlf clearly indicate the
surcharge isimposed by the counties of Maryland and the City of Bdtimore. The statute passed by the
Maryland Generd Assambly is enabling legidation. If the surcharge was imposed by the Sate, then
there would be no need for the enabling legidation to mandate the adoption of loca ordinances and
resolutions to authorize the tax. (See Sternv. Compitroller of the Treasury, supra, Coerper v.
Comptroller of the Treasury, 265 Md. 3 [288 A.2d 187] (1972), and Commonwedthv. Smith, 232
Va 407 [350 S.E.2d 645] (1986), for adiscussion of the rlevant Maryland statutory scheme.) Any
other interpretation would render the locad ordinances and resolutions anullity. In fact, as origindly
enacted, Baltimore and the

¥ Appellant's supplemental charge that respondent's actions are motivated by its desire to protect the public fisc is
usually reserved for those taxpayers who have no legal basisfor their claims and are, thus, truly desperate. Inthis
instance, it isindicative of the viahility of appellant's position.
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counties of Maryland had discretionary authority to adopt loca laws imposing the surcharge. (See
Commonwedlth v. Smith, supra)”

Moreover, our andysis of the Maryland surcharge leads us to the conclusion that such a
tax isnot "paid to the date” A "gate’ includes any of thefifty Sates, the Didrict of Columbia, and any
U.S. possession. (SeeRev. & Tax Code, § 17018, and Cd. Code Regs, tit. 18, reg. 18001-1, subd.
(@.) The Maryland courts have consstently stated that while the Compitroller collects the surcharge, the
funds are returned to, or "paid to," the county where the taxpayer resdes. (See Stern, supra, and
Coerper, supra) Thus, with respect to its surcharge, the State of Maryland is merely acting asa
collection agent for its various counties and the City of Bdtimore. There are many ingtances where the
date actsin such a capacity, and respondent cites the perfect example of New Y ork State where its
Depatment of Taxation and Finance parforms al the adminigrative and collection functionsin
connection with the New Y ork City persona incometax. Appelant arguesthe fact that a Sate
digtributes the funds it collects from taxpayers back to its politica subdivisons does not per se render it
alocd tax, but isbascdly anorma governmenta activity. However, with respect to the Maryland
surcharge, the sate is not smply alocating generd fundsto its locdlities, but is earmarking the monies
collected and specificaly returning them to the taxpayer's county of residence (or the City of Batimore,
asthe case may be). Therefore, the surchargeisin effect being "paid to" the politica subdivisions of
Maryland, and not to the State.

Furthermore, the Maryland courts and legidature have consstently treated the surcharge
differently from the date incometax. For example, in Coerper, the taxpayer, a Maryland resident with
New Y ork-source income, attempted to calculate the amount of the surcharge after deducting his New
York tax ligbility from his state income tax. The court ruled that the surcharge had to be based on the
full state income tax lighility, prior to deducting income taxes paid to other ates. Stern, a case which
gppelant relies heavily upon, involves a Maryland resident who was a partner at aNew Y ork law firm.
There, the taxpayer was dlowed to diminate both his sate income tax and surcharge liability by taking a
credit for income taxes paid to New York. Looking at the statutory language of Maryland's credit
provisions, the court found the credit for taxes paid to other States was gpplicable against both the Sate
income tax and the surcharge because they were part of the same subtitle. Shortly theregfter, the
Maryland legidature reversed the result of Stern by expresdy disalowing the use of the credit for taxes
paid to other states againgt the surcharge. (See Commonwedthv. Smith, supra)

It isinteresting to note that in both Coerper and Stern, the Maryland Court of Appeals

¥ Assection 283(a) originally appeared in Chapter 142, § 6 of the Laws of 1967, it provided that the counties and
Baltimore City "may adopt" local income taxes. However, section 323, also enacted by Chapter 142, § 6, required
each county and Baltimore City to impose an income tax for the calendar year 1967. The discretionary language in
section 283(a) became obligatory by Chapter 422 of the Laws of 1969, effective 1 July 1969, when "may adopt" was
amended to read "shall adopt."”

Stern, supra, at 314.
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consgtently referred to the surcharge as aloca income tax. More importantly, contrary to the position
taken by the Comptroller in this gpped, the Comptroller in Stern argued the surcharge was imposed by
the counties of Maryland. The court found this argument attractive, but had to rule in favor of the
taxpayer because of the structure of the Maryland taxing statutes.

Commonwedth v. Smith contains facts remarkably smilar to this gpped. The taxpayers
were Maryland residents with Virginia-source income who attempted to take as a credit againgt their
Virginiaincome tax liability the Maryland state income tax and surcharge. Virginialaw provides a credit
to nonresdents who "become liable for income tax to the state" of resdence. In disdlowing the credit
for the surcharge, the Virginia Supreme Court rgjected the triad court's ruling that the surcharge was paid
to the State of Maryland, and referred to the surcharge as aloca incometax. Appelant contends
Commonwedlth v. Smith has little Sgnificance because it dedls with a Virginia statute which is worded
differently. We disagree. The case involves the interpretation of the same Maryland surcharge with
which we are concerned. In addition, the language of the Virginia credit gppears to be broader than the
language of the Cdifornia credit - if ataxpayer cannot be deemed to be lidble to the State of Maryland
for the surcharge, how can that same taxpayer be deemed to have paid the surcharge to the State of
Maryland?

In concluson, we find the Maryland surcharge isalocd income tax which is neither
imposed by nor paid to the State of Maryland. Accordingly, respondent's action in this matter will be
sustained.
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ORDER

Pursuant to the views expressed in the opinion of the board on file in this proceeding,
and good cause appearing therefor,

IT ISHEREBY ORDERED, ADJUDGED, AND DECREED, pursuant to section
19047 of the Revenue and Taxation Code, that the action of the Franchise Tax Board on the protest of
Philip D. Bartz against proposed assessments of additional personal income tax in the amounts of
$1,323.87 and $998.55 for the years 1989 and 1990, respectively, be and the same is hereby
sustained.

Done at Sacramento, Cdifornia, this 1st day of September, 1994, by the State Board

of Equalization, with Board Members Mr. Sherman, Mr. Fong, Mr. Dronenburg, and Ms. Scott
present.

Brad J. Sherman , Chairman

Matthew K. Fong , Member

Ernest J. Dronenburg, Jr. , Member

Windie Scott* , Member

, Member

*For Gray Davis, per Government Code section 7.9.

bartzpd.tl



